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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

AT GOHPUR, SONITPUR 

          G.R.No. – 534/2014 
      U/S.: 448/324/506/34I.P.C. 
 
 

      S T A T E 

     -Versus- 

        1. Sri Rajib Uzir @ Gandhi Uzir 

        2. Sri Ashish Basumatary…accused persons. 

 

Present:  Smt. Pooja Sinha, AJS,  

 Sub-Divisional Judicial Magistrate (M) 

   Gohpur 
 

Advocate appearing for the State  :  Smt. Barnali Chetia 

Advocate appearing for the Accused  :  Sri Tapash Chatterjee 

 
Dates of recording evidence   :  03.04.2017, 04.05.2017,  

30.05.2017, 23.06.2017 

& 09.10.2017 

Date of hearing argument    :  06.03.2018      

Date of delivering Judgment   :  13.03.2018 

 

    JUDGMENT 

1. The case of the prosecution in brief is that, one Sri Ukhil 

Basumatary on 28.07.2014 at about 9.30p.m. was reading a book at his 

house. That, one Rajib Uzir, one Ashish Basumatary along with one other 

person at that time broke the door and entered into the house of Ukhil 

Basumatary forcefully and hit him with a block of brick. That, as a result 

of which he sustained injury on his head. When Ukhil Basumatary raised 

hue and cry villagers came to his to rescue. However, the miscreants 

threatened them with dire consequences and fled the scene. 

2. In this regard, the Sri Ukhil Basumatary filed an ejahar on 29.07.2014, 

the Officer-in-Charge,Gohpur Police Station registered a case as Gohpur 

P.S. Case No. 131/14 under section 448/427/325/506/307/34 of I.P.C. 
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The police conducted investigation and thereafter submitted charge-sheet 

against the accused persons Sri RajibUzir @ Gandhi Uzir and Ashish 

Basumatary @ Anda for trial under section 448/324/506/34 of I.P.C.  

3. In due course, the accused persons entered appearance. They were 

furnished with the copies as required under section 207 Cr.P.C. My 

Learned Predecessor in Office framed formal charge under sections 

448/324/506/34 of I.P.C against the accused persons. The particulars of 

the offences were read over and explained to them, to which, they 

pleaded not guilty and claimed to be tried.  

4. In support of the case, the prosecution examined eight (8) witnesses. 

Statement U/S 313 of Cr.P.C. of the accused person was recorded. 

Defence opted not to adduce evidence. 

5. Point for determination  :  

I. Whether the accused persons on 28.07.2014 at about 

9.30p.m West Kheroni, Gohpur in furtherance of common 

intention criminally trespassed into the house of Sri Ukhil 

Basumatary and thereby committed an offence punishable 

U/S 448/34 of I.P.C.? and 

II. Whether the accused persons on same date , time and 

place in furtherance of common intention voluntarily 

caused grievous hurt to Sri Ukhil Basumatary by hitting 

with a brick block and thereby committed an offence 

punishable U/S 324/34 of I.P.C.? 

III. Whether the accused persons on same date , time and 

place in furtherance of common intention caused criminal 

intimidation by threatening Sri Ukhil Basumatary and the 

villagers with death and thereby committed an offence 

punishable U/S 506 (II)/34 of I.P.C.? 

 

6. Discussion, Decision and Reasons thereof: - I have heard the 

learned Counsel appearing for the State. Also heard the learned Counsel 

appearing for the accused persons. Upon hearing the learned Counsel for 

the parties and on perusal of the records, I am of the considered opinion 

to hold the following :- 
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7. Point of Determination No. I, II & III: All the points are taken up 

together for discussion in order to maintain the flow and 

appreciation of evidence.  

8. P.W. 1 Sri UpenBasumatary, he in his evidence in chief deposed that 

on 28.07.14 at about 9 p.m. when he was in his house complainant Ukhil 

Basumatary informed over phone that the accused Gandhi Uzir along with 

some other accused persons went to the house of Ukhil Basumatary and 

hit him with a block of brick and as result of which he sustained injury on 

his head. That, P.W. 1 was the President of West Gohpur Anchalik ABSU 

during that period. That, before he reached Ukhil Basumatary’s house, 

Gandhi Uzir and other accused persons ran away. Gandhi Uzir was 

carrying arms. That, when P.W.1 reached the house of Ukhil Basumatary, 

he found him in an injured state and he along with villagers took him for 

treatment to Gohpur Civil Hospital.  

9. During his cross-examination deposed that he has no knowledge 

as to who hit Ukhil Basumatary. 

10.  P.W.2 Sri Rabicharan Basumatary, he in his evidence in chief 

deposed that on 28.07.14 at about 9.30 p.m. when he was in his house, 

he heard hue and cry raised by Ukhil, then he came out of his house. 

That, Gandhi Uzir along with other accused person threatened Rabicharan 

Basumatary with dire consequences and physically assaulted Ukhil 

Basumatary, as a result of which blood came out from his forehead. That, 

before P.W.2 reached Ukhil’s house, Gandhi Uzir, Anda Basumatary and 

other accused fled the scene. That, later on he along with villagers took 

Ukhil to the Gohpur PS in injured condition. That, from there he was sent 

for treatment to Gohpur Civil Hospital. That, on the very next day Police 

came to Ukhil’s house and recorded his statement. That, Police seized the 

block of brick which was used to hit Ukhil Basumatary. Police prepared a 

seizure list which is exhibited as Ext.1 and identified his signature thereon 

as a witness. 

11.  During cross-examination he has deposed that he has not stated 

before police that the accused threatened him with dire consequences. 

That, he has not seen who was responsible for the incident as it was 

raining on that day and though he came out with a Charge light on his 
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hand, however due to low light he could not make out. That, the accused 

persons covered their face with black cloth. 

12.  P.W.3 Sri Ukhil Basumatary, he is the victim cum informant of 

the case. He in his evidence in chief deposed that Rajib Uzir and he were 

studying in same school. That, on 28.07.2014 while he was studying at 

his house Gandhi Uzir and Ashish Basumatary asked P.W.3 to come out of 

his house. He noticed that Gandhi Uzir was carrying arms in his pocket. 

Immediately, P.W.3 went back inside his house. When the accused 

persons started to abuse him and one of the three accused persons 

kicked and opened the door of the P.W3’s house. P.W.3 raised hue and 

cry. That , his sister and brother-in-law Sri Rabicharan Basumatary along 

with some villagers came to his house to rescue, however the accused 

threatened to kill if they approached them.Thereafter, one of the accused 

persons hit him on his head with a block of brick. And they fled the scene. 

That, he was rushed to the Gohpur Civil Hospital for treatment .That, 

before one month of this incident accused Gandhi and others promised to 

sell a bike to a person for which they took money but didn’t sell the bike 

and hence P.W.3 filed a Complaint before the ABSU .That, few days back 

the accused kidnapped two persons, however P.W.3 helped to rescue 

them free. He exhibited the ejahar as Ext. 2 and identified his signature 

thereon. 

13. During cross-examination deposed that he has stated the facts before 

police as stated in the evidence in chief. Denied that he has filed a false 

case against the accused person’s .Denied that he sustained injury due to 

a fall. 

14. P.W.4 Sri Maneswar Basumatary, he in his evidence in chief deposed 

that he is acquainted with both the parties. That, on the day of incident 

at about 8.30 p.m. P.W.4 was taking rest at his house when he heard the 

cry of Ukhil Basumatary, therefore he along with a charge light went 

towards the house of Ukhil. When about a distance of 40 meters from his 

house when one of the culprits threatened P.W.4 and ran away. That, 

after waiting for some time at that place and returned to his house.  

Thereafter, brother-in-law of Ukhil, Rabicharan Basumatary went to the 

house of Ukhil, however all the culprits till then fled the scene. The 
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culprits went away on a bike. After sometime P.W.4 went to the house of 

Ukhil along with few other villagers. The next day of the incident police 

came to the house of Ukhil and seize the piece of brick which was used to 

hit Ukhil. That, P.W.4 put his signature in seizure list which is exhibited as 

P1(2). From Ukhil P.W.4 came to know that there were four accused 

persons, one of them was Gandhu Uzir. That, he saw injury on the head 

of Ukhil.  

14. During his cross-examination he deposed that police enquired him on 

the next day of the incident that he doesn’t know who injured 

the victim. That, he has not seen the accused persons at the place of 

occurrence on the day of incident. 

15. P.W.5 Sri Deepcharan Narzary, he in his evidence in chief deposed 

that he is acquainted with both the persons. That, P.W.5 reside 4 to 5 

houses away from Ukhil’s house. That, on the day of incident P.W.5 was 

about to have his meal when he heard hue and cry raised by Ukhil. That, 

P.W.5 immediately on his cycle went towards the house of Ukhil. After 

reaching there he came to know that Gandhi Uzir came and physically 

assaulted Ukhil. That, along with Gandhi another two to three persons 

came to the house of Ukhil. That, Ukhil sustained injury on his head. 

That, Ukhil showed him the block of brick which was used by Gandhi to 

assault him. Subsequently police came and seized the piece of brick. He 

exhibited the seizure list and identified his signature there on.  

16. During his cross examination deposed that that he has no 

knowledge what is written in the seizure list. That, the house of 

Rabicharan Basumatary is situated 500 meters away from the 

house of Ukhil. That, Ukhil told him that about four persons 

came when the incident occurred. 

17. P.W.6- Sri Manla Basumataryin his evidence in chief deposed that he 

is acquainted with both the parties. That, his house is situated 1 km away 

from the house of Ukhil. That, he was informed about the incident by 

Ukhil over phone. That, after receiving the news he went to the house of 

Ukhil and found Ukhil sustained injury on his head. Ukhil informed him 

that accused Gandhi Uzir covered his face with a piece of cloth 
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and hit him with a block of brick.Thereafter, the villagers immediately 

took Ukhil to the Police station and from there he was taken to Gohpur 

Civil Hospital. 

18. During his cross examination deposed that he doesn’t remember if 

police recorded his statement.  

19. P.W.7- Sri Dr. Rabindra Nath Deori, he is the Medical Officer, he 

in his evidence in chief deposed that on 28.07.14 at about 11.20 p.m. he 

examined Ukhil Basumatary and found injury over the left side of the 

forehead. That, oozing of blood was seen and injuries were simple in 

nature caused by blunt weapon with sharp edge. He exhibited the injury 

report as Ext.3 and identified his signature there on.  

20. During his cross examination deposed that he deposed that no case 

No. is mentioned in Ext3. The injury might have being caused be a “dao”. 

21. P.W.8-Sri S.I. Dipak Bishaya, he is the Investigating Officer, he in 

his evidence in chief deposed that on 29.07.14 he was at Gohpur P.S. as 

an Attached Officer. That, on the same day on the basis of the ejahar 

filed by Ukhil Basumatary, O.C. registered the case and he was entrusted 

with the duty of investigation. He went to the place of occurrence and 

seized the block of brick which was used to hit Ukhil Basumatary and 

drew the sketch map. He exhibited the seizure list as Ext.1 and sketch 

map as Ext.4 and identified his signature thereon. That, after completing 

investigation he found sufficient materials against the accused persons 

and submitted Charge sheet against both the accused persons Gandhi 

Uzir and Ashish Basumatry, U/S. 448/324/506/34 of IPC. He exhibited the 

charge sheet as Ext.5 and identified his signature thereon. 

22. During his cross examination deposed that P.W.1 Upen Basumatary 

has not stated before him that on 28.07.14 at 9.00 p.m. Ukhil informed 

P.W.1 over phone that the accused Rajib Uzir covered his face with a 

piece of cloth along with 4 other persons went to the house of Ukhil 

Basumatary and hit him with a block of brick. 

23. On perusal of the materials and testimonies on record, the 

following facts are observed: 
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I. That, all the P.Ws from P.W.1 to P.W.6 has stated that 

victim P.W.3 sustained injury on his head due to 

assault by a block of brick. 

II. However, none of the witnesses has stated that they 

have seen Gandhi Uzir was the person who hit the 

victim with the said block of brick. 

III. That, the victim although in the ejahar has stated that 

Gandhi Uzir was the person who hit him on his head 

with the block of brick, however while he deposed as 

P.W.1 , during his cross-examination stated that one of 

the three persons who came hit him with the brick. 

Therefore, identity of the person responsible not 

ascertained. 

IV. That, the other vital witness of the case was P.W.2 Sri 

Ramcharan Basumatary, who in his evidence (cross-

examination) has stated that he is not sure as to who 

was responsible for the incident as the persons 

covered their faces with black clothes and it was 

raining. 

V. From the perusal of record, it reveals that victim has 

stated that Gandhi Uzir was responsible as stated in 

the ejahar, then he testified that he could not make 

out as they covered their face with black clothes. 

Further, medical report, from the testimony of the 

medical officer and the other witnesses’ alongwith the 

victim, it reveals that the victim sustained injury on the 

forehead. Which means the victim must have seen the 

accused who has assaulted him as it was from the 

front side. However, he stated that it was one of the 

three persons, no clear identification. 

VI. Therefore, when victim cannot identify the accused 

persons, as there is no other credible and cogent 

witness who has seen as to who assaulted the victim, 

further the injury so received is also not proved to be 
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grievous in nature as evident from medical report, as 

such the benefit is forwarded to the accused persons 

U/S 324/34 of I.P.C. 

VII. Further, when the accused persons identity is not 

proved beyond reasonable doubt, further, the point of 

threatening and trespass by the accused persons as 

alleged U/S 448/506(II)/34 of I.P.C. stands not 

proved against the accused persons. 

24. Considering the above, I hold that prosecution has failed to prove the 

guilt of the accused persons that on 28.07.2014 at about 9.30p.m 

West Kheroni, Gohpur in furtherance of common intention 

criminally trespassed into the house of Sri Ukhil Basumatary, 

caused grievous hurt to Sri Ukhil Basumatary by hitting with a 

brick block and caused criminal intimidation by threatening Sri 

Ukhil Basumatary and the villagers  with death and thereby 

committed the offence of theft punishable U/S 

448/324/506(II)/34 of I.P.C. 

25.  In the result, the accused persons Sri Rajib Uzir @ Gandhi Uzir 

and Sri Ashish Basumatary @ Anda are hereby acquitted on 

benefit of doubt U/S448/324/506(II)/34 of I.P.C. and set at 

liberty forthwith.  

26. Bail bonds furnished are hereby extended for a period of 6 (six) months. 

27. The case is disposed of on contest.  

 

Given under my hand and seal of this court on this the  

13thday of March, 2018 at Gohpur. 

    
 

( Pooja Sinha  ) 
      Sub-Divisional Judicial Magistrate (M) 

Gohpur 
     Typed and corrected by me 
 

    ( Pooja Sinha  ) 
Sub-Divisional Judicial Magistrate (M) 

        Gohpur 
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APPENDIX 
 
 
Prosecution Witness- 
 
P.W.1- Sri Upen Basumatary 

P.W.2- Sri Rabicharan Basumatary 

P.W.3-Sri Ukhil Basumatary 

P.W.4- Sri Maneswar Basumatary 

P.W.5-Sri Dipcharan Narzary 

P.W.6- Sri Madan Basumatary 

P.W.7- Sri Rabindra Nath Deori 

P.W.8-Sri SI Dipak Bishaya 

 
Defence Witness- 
 
Nil 
 
Prosecution Side Exhibits- 
 
Ext.1- Seizure list 
Ext.2-Ejahar  
Ext.3- Injury Certificate 
Ext.4- Sketch map 
Ext.5- Charge sheet 
 
 
Defence Side Exhibits- 
 
Nil 
 

 
( Pooja Sinha  ) 

                                                         Sub-Divisional Judicial Magistrate (M) 
      Gohpur 


